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1. Introduction

In recent years, a number of pieces of government legislation have added to
and amended the obligations owed by landlords who enter into assured
shorthold tenancy agreements with their tenants. It began with the Housing
Act 2004 which introduced the requir ement to protect any deposit received
from a tenant as from 6 April 2007. Since then, case law has led to the need for
the rules to be adjusted by later acts and regulations culminating in the
Deregulation Act 2015.
By separate legislation, landlords are r equired by certain local authorities to
have a licence in order to let their property. They must also provide certain
information to their tenants.
The purpose of this guide is to inform landlords and their agents of the issues
they need to address before and during the lifetime of a tenancy. With any
guide of this kind, it is necessary to explain things in general terms. No two
tenancies are the same, and the way the law in this area has developed over
the past decade means that we recommend landlords seek legal advice on their
own specific case.
It is hoped that this guide will alert landlords to the potential pitfalls which
could lie in wait for them when they let their property and will help them find
their way through what has become a confusing legal minefield.
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2. Right to rent checks:

Following a successful pilot scheme
need to check that their tenants and
have the right to rent in England.
agreements (written or oral) starting

in the Midlands, all landlords will now
lodgers and any adults living with them
This applies to all residential tenancy
on or after 1 February 2016.

The Immigration Act 2014 prevents any adult from occupying a property as
their main home under a residential tenancy agreement if they are not a UK,
EEA or Swiss national or they do not have a right to rent. Certain r esidential
tenancies are exempt from this rule (e.g. social housing and care homes).
A person is considered to have a right to rent if they are lawfully present in the
UK in accordance with the current immigration rules unless that right is
subject to a condition preventing them from occupying premises.
A landlord or their agent (who is responsible for checking the right to rent)
will now need to carry out immigration checks 28 days before the start of a
new tenancy on all adults aged 18 and over who intend to live in the property.
The landlord (or agent) should see the original documents of the tenant and
all other adults living in the property to make sure that they have the right to
be in the UK. Checks should be made to ensure that the documents are genuine
and belong to the tenant, with the tenant present. Copies of each document
should be retained and the date that the check was carried out should be
recorded. The Home Office guidance provides a list of acceptable documents.
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The landlord can check with the Home Office to find out if the tenant is
allowed to rent property provided the Home Office has the tenant’s documents.
The landlord will need the tenant’s Home Office reference number to use this
service. The Home Office should give an answer within 2 working days.
If the tenant’s permission to stay is time limited, then a further check must be
carried out to make sure they can still rent property. If a further check is not
carried out and the tenant’s permission to stay runs out, then the landlord can
be fined. The landlord must make a further check before the tenant’s right to
stay expires or 12 months after the previous check, whichever is longer. The
landlord must tell the Home Office if they find out that their tenant can no
longer legally rent property after making a further check, otherwise they
might be fined.
Landlords who rent out their property to someone who isn’t permitted to rent
property in England can be fined up to £3,000.
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3. Repair and safety obligations:

Landlords are responsible for making sure that the property they are letting is
in good condition and safe and free from health hazards.
Not only do they need to keep the property in good repair but there are a
number of safety and maintenance require ments which they must adhere to.
The landlord must maintain and keep in repair both the inside and outside of
the property. The landlord will normally be responsible for the following:


keeping in repair the structure and exterior of the property including
drains, gutters and external pipes;



keeping in repair and proper working order the installations for the
supply of water, gas and electricity, sanitation, space and water heating.



all gas equipment supplied must be installed and maintained by a Gas
Safe registered engineer. The landlord must carry out an annual gas
safety check by a Gas Safe engineer on all appliances and flues. A copy
of the Gas Safety Certificate needs to be provided to the tenant.
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the electrical system and any electrical appli ances must be safe and
should be checked every 5 years. A record of the electrical inspections
should be provided to the tenant.

It is important that the landlord follows fire safety regulations.
It is
necessary to fit smoke alarms on every floor and a carbon monoxide alarm in
rooms using solid fuels.
These should be tested to make sure they are
working properly at the start of the tenancy. The landlord should also check
to make sure that the tenant has access to escape routes at all times.
Where the letting is furnished the landlord must ensure that the furniture and
furnishings they supply are fire safe.
It should be noted that there are additional safety requirements for Houses in
Multiple Occupation (HMO’s).
It is important to inspect the proper ty on a regular basis and carry out any
works that are identified or reported by the tenant. Landlords should
remember that reasonable notice must be given to the tenant before visits.
If the landlord fails to comply with their obligations then the tenant can take
legal action. If the property is unsafe, the local authority will do a Housing
Health and Safety Rating System (HHSRS) assessment and must take action if
they think the property has serious health and safety hazards.
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4. Property Licensing:

If landlords let their property to 3 or more tenants forming more than one
household and sharing facilities such as a kitchen or bathroom, it may be a
“House in Multiple Occupation” (HMO).
A household consists of either a single person or members of the same family
who live together. It includes people who are married or living together and
people in same-sex relationships.
An HMO must have a mandatory licence if it is both three or more storeys high
and occupied by 5 or more people. E ven if your property is smaller and rented
to fewer people, landlords may still be required to obtain an additional HMO
licence depending on their local council. They should therefore check with
their council.
Many councils have now introduced selective li censing. This requires all
privately rented properties (not just HMO ’s) within a defined geographical
area to be licensed.
It is the landlord’s responsibility to obtain a licence if one is required.
Landlords should check with the council where the property is located to see if
a licence is required. Statutory exemptions may apply.
In order to obtain a private property licence , the applicant will need to
demonstrate that they are a “fit and proper” person. There is a fee payable
for the application. A licence is usually valid for 5 years and must be renewed
before it runs out.
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Where a licence is required it is a criminal offence to let a property without
the requisite licence. If a landlord is convicted, he can be fined and an
application can be made to the Residenti al Property Tribunal for a Rent
Repayment Order. An unlicensed landlord is not able to use the possession
procedure in section 21 Housing Act 1988 to evict the tenant.
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5. Tenancy Deposits:

What are AST landlords’ obligations?
They must comply with the following statutory requirements within the
applicable time limits.
They are obliged to:
i.

protect any deposit they have received by registering it with an
authorised government-backed tenancy deposit protection scheme (TDP
scheme);

ii.

give the tenant certain prescribed information about the tenancy and
the TDP scheme, and provide a signed certificate confirming the
accuracy of that information; and

iii.

return the deposit to the tenant within 10 days of the parties’ agreeing
how much should be returned.

The time limit for registering the deposit and providing the prescribed
information is now 30 days from receipt of the deposit, but care needs to be
taken when checking the time limits applicable to older tenancies.
(i) Protecting the deposit:
What are the authorised government-backed TDP Schemes?
In England and Wales there are three authorised schemes:

11 | P a g e

1. Deposit Protection Service;
2. Tenancy Deposit Scheme.
3. MyDeposits;

How do these schemes work?
There are two different types of TDP scheme:
a) Custodial Scheme – where the deposit is paid to, and held by, the scheme
administrator until the end of the tenancy; and
b) Insurance Scheme – where the deposit is retained by t he landlord who
pays a sum to the scheme to insure the deposit.
What happens at the end of the tenancy?
The landlord and tenant must agree how much of the deposit should be paid
back to the tenant when the tenancy ends. If they can’t agree, the TDP schemes
will assist in resolving the dispute by offering alternative dispute resolution
(ADR) if the parties are willing to use it.
(ii) Providing the prescribed information
The information which a landlord must give his tenant in writing is set out in
secondary legislation. It includes details of how the chosen TDP scheme works
and all necessary contact numbers and addresses, as well as the information
specific to the tenancy the deposit relates to. In practice, the TDP schemes will
assist landlords by providing most of this information so that it can be readily
passed to tenants.
Landlords must also confirm in a signed certificate that the information they
are providing is accurate to the best of their knowledge and belief, and they
have given the tenant the opportunity to sign the certificate to confirm he too
agrees it is accurate.
The prescribed information can be served by landlords’ agents and the
certificate can also be signed by agents.
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If a fixed term tenancy is renewed or becomes a statutory periodic tena ncy,
there are special rules as to whether the prescribed information must be
provided for each subsequent tenancy and care must be taken.
(iii) Returning the deposit
Landlords have a statutory duty to repay the deposit within 10 calendar da ys
of the end of the tenancy.
Deposit repayment claims are made by either the landlord or tenant online. If
they both agree on the amount to be returned to the tenant, the TDP scheme
should process and pay the claim in a few days. If they don’t agree, the
landlord must start an online claim promptly via the TDP scheme specifying
the amount to be deducted and why. The tenant will be able to respond to the
claim online. Whether they use ADR or not, the deposit (or any disputed
element of it) will be held until the dispute is resolved.

What can happen if landlords don’t comply with these obligations?
There are consequences for landlords if they fail to comply (or to comply in
time) with the statutory requirements for protecting the deposit and provi ding
the prescribed information:
a. The tenant may apply to the county court for a civil financial penalty to
be imposed on the landlord; and/or
b. The landlord will not be allowed to obtain an order for possession using
the ‘no-fault’ procedure under section 21 Housin g Act 1988 until he has
repaid the deposit to the tenant.

What is the financial penalty for non -compliance?
If a landlord doesn’t comply with his obligatio ns within the applicable time
limit, he could be ordered by the county court to repay the deposit itself and,
in addition, pay the tenant between one and three times the amount of the
deposit within 14 days.
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6. How do private AST landlords repossess their property?

This summary applies only to private AST landlords. Other considerations may
apply to council and housing association tenan cies.
(i) Surrendering the tenancy
Tenants may simply agree to surrender their tenancy. Landlords need to be
careful that there can be no doubt that the tenant has given up the tenancy
and vacated the property. If the tenant hands back the keys or otherwise acts
in such a way that it is clear they are giving up possession of the property, that
may be sufficient but landlords would be well advised to obtain a signed deed
of surrender and the return of the keys to be absolutely sure.
If landlords repossess the property without a court order where there has not
been a proper surrender, they could find themselves facing a clai m for
damages for unlawful eviction, an injunction and possibly a criminal
prosecution by the council.
(ii) Obtaining a court order for possession
What sort of possession notice should landlords use?
Landlords who wish to repossess property which has been let on an AST must
use the procedures set out in either (a) section 21 or (b) section 8 and
Schedule 2 of the Housing Act 1988. What’s the difference?
a. In broad terms, a section 21 notice may be served on the tenant giving
at least two months’ notice to vacate the property without the landlord
having to show any other grounds why a possession order should be
made. The notice cannot end earlier than the last day of a fixed term
tenancy. Where a fixed term has not been renewed and has become a
statutory periodic tenancy, there has been some legal controversy about
when the notice expires. Until recently, landlords have served different
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types of notice depending on whether the tenant has a fix ed term or a
statutory periodic tenancy. These problems have been somewhat
alleviated by the Deregulation Act 2015 (see below). If the landlord has
complied with all his obligations, and notice has been properly served,
an order for possession must be made .
b. A section 8 notice must cite one or more of the grounds prescribed by
the Act for a possession order to be made. It can bring a tenancy to an
end before the end of a tenancy period or a fixed term if the grounds are
met. The notice period can be between 2 weeks and 2 months depending
on the ground relied upon. The court must make a possession order
where the landlord meets the requirements of some statutory grounds
but it has discretion whether or not to make such an order where
certain other statutory grounds are relied upon.
Three of the statutory grounds for possession relate to arrears of rent and a
section 8 claim may include a monetary claim for such arrears,

You must have a licence!
If a landlord does not have a licence to let his property where on e is required
by his local council, he is not permitted to use section 21 to evict a tenant (see
above).

The Deregulation Act 2015 and how section 21 notices now work
The sections of the Deregulation Act 2015 which deal with section 21 notices
apply only in England. The changes they have brought about can be
summarised as follows:


There is now a single, statutorily prescribed form for the section 21
notice. For new tenancies created on or after 1 October 2015 (but not
ASTs created before that date which have become statutory periodic
tenancies on or after that date) this prescribed form must be used. It
may be used for tenancies created before that date.



The notice may not be served within the first four months of any new
tenancy.



Subject to a slight variation regarding statutory periodic tenancies, the
notice will automatically expire 6 months from when it was served on
the tenant.
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Additional information requirements for landlords
For new tenancies commencing on or after 1 October 2015, the landlord must
provide tenants with:
a. a valid Energy Performance Certificate
b. a valid annual Gas Safety Certificate, and
c. a copy of the latest edition of the government’s How to rent: the
checklist for renting in England guide at the time the tenancy
commenced or was last renewed. A new edition of this leaflet is
published every so often, so it’s important to check on the government
website for the most up to date version.
The landlord will not be able to serve a valid section 21 notice unless and until
he has served this additional information.
Preventing retaliatory evictions
To stop landlords using section 21 to evict tenants in order to escape their
outstanding obligations to repair their property or bring it up to the condition
required by other legislation, the Deregul ation Act prohibits landlords serving
a section 21 notice within six months of a local authority serving an
Improvement Notice or carrying out Emergency Repair Action using its powers
under the 2004 Housing Act; similarly where the landlord has failed to r espond
adequately and promptly to a tenant’s written complaint abou t the condition
of the property.
What’s the court process for possession claims?
(a) The accelerated procedure
Landlords may use the so-called accelerated court procedure under section 21
if they have a written tenancy agreement with their tenant. If all the
paperwork is in order and all the statutory requirements have been complied
with (see above), a possession order can be obtained without the need to
attend court for a hearing before a judge.
Note that the accelerated procedure cannot be used if the landlord is also
seeking to make any monetary claim, for example, to recover arrears of rent.
As no money claim can be made under this procedure, the tenant cannot bring
a counterclaim for damages (e.g. a disrepair claim).
(b) Standard section 21 procedure
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Where landlords do want to recover rent arrears or perhaps don’t have a
written tenancy agreement, they must use the longer, standard procedure
which will involve attending before a judge to give evidence where necessary
to prove they have a right to possession and, where applicable, to a monetary
judgment.
(c) Section 8 procedure
If a landlord relies on one or more of the section 8 grounds for possession, he
will have to appear before the judge at a hearing to prove his case with
evidence.
With both section 8 claims and standard section 21 claims for possession and
damages, tenants can counterclaim for damages .
How does a landlord actually get back into his property?
Even where a possession order has been made, the court will normally allow
the tenant 14 days to leave or possibly longer if the tenant pleads exceptional
hardship. If the tenant does not then vacate the property, the landlord must
apply to the court for a warrant of possession. The court bailiff will then notify
both the landlord and tenant when he will attend the property to execute the
warrant. On that occasion, the landlord (or his authorised agent) will need to
be there to take possession of the property from the bailiff and to immediately
change the locks to prevent the tenant re -entering.
Landlords will, in nearly all cases, have to issue their possession claim and
warrant of possession in the county court local to the property. However, it
can take weeks if not months for county court bailiffs to execute a warrant. To
speed up the process, landlords may apply at the appropriate time to transfer
enforcement to a High Court Enforcement Officer, which is likely to be much
quicker. However, there is no guarantee that the judge will order a transfer.

Contact details for further information:
Stephen Watmore – swatmore@wiseman.co.uk
Ruhul Ameen – rameen@wiseman.co.uk
Wiseman Lee LLP, 9-13 Cambridge Park, Wanstead, London E11 2PU
Telephone – 020 8215 1000
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